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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20348

B-163375

To the President of the Senate and the

Speaker of the House of Representatives

This report describes how State safety and health en-
forcement activities are deficient because States are per-
mitted by the Occupational Safety and Health Act of 13970
(29 U.8.C. 651) to use, during a developmental period, cri-
teria less effective than the Department of Labor's. The
Congress should amend the act to require States to use La-
bor's criteria until States develop their own equally effec-
tive criteria.

We made our review because of the many States that are
or may be relied upon by the Department of Labor to attain
the act's worker protection goal. We made our review pur-—

“suant to the Budget and Accounting Act, 1921 (31 U.S.C. 53),

and the Accounting and Auditing Act of 1950 (31 U.S.C. 67).

Copies of the report are being sent to the Director,
Office of Management and Budget, and the Secretary of Labor.

,Zgz Lo,

Acting Comptroller General
of the United States
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COMPTROLLER GENERAL'S STATES' PROTECTION OF
REPORT TO THE CONGRESS WORKERS NEEDS IMPROVEMENT
Occupational Safety and
Health Administration
Department of Labor

Under the Occupational Safety and Health Act,
States 1/ with Department of Labor-approved
plans may inspect workplaces using legal au-
thority, safety and health standards, and
enforcement procedures less effective than
Labor's. This works against the act's pri-
mary objective: to make workplaces safe and
healthful for employees.

The Congress should, therefore, amend the act
to require that States enforcing safety and
health standards under the act use Labor's
authority, standards, and enforcement proce-
dures until they have developed and adopted
their own authority, standards, and proce-
dures at least as effective as Labor's.

STATE PROGRAM PROVISIONS OF THE ACT

Under the act Labor establishes safety and
health standards and enforces them in pri-
vate industry through workplace inspections,
citations, and penalties. The act and Labor's
regulations and procedures contain detailed
authorities, standards, enforcement proce-
dures, and employer and employee appeals pro-
visions.

Labor has broad authority to permit States
to develop and enforce safety and health

1/The term "State" as defined in the Occupa-
tional Safety and Health Act and as used in
this report includes a State of the United
States, the District of Columbia, Puerto
Rico, the Virgin Islands, American Samoa,
Guam, and the Trust Territory of the Pacific
Islands.

Tear Sheet. Upon removal, the report HRD-76-161
cover date should be noted hereon. i



standards, if they submit plans which pro-
vide that their legal authority, standards,
and enforcement are or will be as effective
as Labor's. States may meet these criteria
by merely including provisions in plans for
future development and adoption of authority,
standards, enforcement procedures, and em-
ployer and employee appeals systems. (See

p. 5.)

Labor can pay States up to 50 percent of their
costs of operating under approved plans. The
act contains no prerequisites for permitting
States to inspect workplaces after develop-
mental plans are approved, no matter how defi-
cient their existing programs may be when ap-
proved. (See pp. 3 and 8.)

As of June 1976, 23 States were making work-
place inspections, for which Labor was pay-
ing 50 percent of the cost. Labor had al-
located about $29 million for such grants for
fiscal year 1976 and was reviewing plans sub-
mitted by 16 other States for approval. (See

p. 3.)

WEAK REQUIREMENTS
REDUCED WORKER PROTECTION

In reviewing State plans for approval, Labor
did not compare the States' existing programs
with all the specific Federal legal authori-
ties, standards, enforcement procedures, and
employer and employee appeals provisions.
Thus, it did not identify all deficiencies in
State programs and could not include commit-
ments and target dates in the plans for cor-
recting all deficiencies. (See pp. 8 and 9.)

Also, Labor gave the States grants amounting

to 50 percent of costs shortly after plan ap-
proval and permitted them to start inspections
using whatever legal authorities, standards,
enforcement procedures, and appeals systems they
had. (See p. 8.)

Labor knows of numerous instances in which State
inspections did not provide either (1) adequate
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worker protection at places inspected, (2) ade-
quate incentives to employers for voluntarily
complying with safety and health standards
before being inspected, or (3) adequate em-
ployer and employee appeals rights. (See

chs. 3, 4, and 5.)

Such conditions will exist until the States
develop, adopt, and obtain Labor's approval

of all the needed improvements in their pro-
grams. Because none of the 23 States making
inspections as of June 1976 have reached

this point, inadequate inspections by these
and other States, whose plans are to be ap-
proved, will continue indefinitely unless cor-
rective actions are taken. (See p. 27.)

HAZARDS FOUND IN MONITORING STATE
INSPECTIONS NOT CITED FOR CORRECTION

Labor policy and procedures for monitoring
State inspections do not require States or
Labor monitors to cite hazards noted during
Labor's monitoring inspections. Labor records
on monitoring of State inspections show hun-
dreds of violations not cited by Labor or
States for correction. (See ch. 6.)

RECOMMENDATIONS

The Congress should amend the Occupational
Safety and Health Act to require that:

--The grant arrangement for State inspections
under an approved plan be used only if the
State either (1) has fully developed,
adopted, and obtained Labor's approval of
all specific legal authorities, standards,
enforcement procedures, standards-—adoption
provisions, and appeals procedures or (2)
agrees to use Labor's established proce-
dures, standards, and provisions pending

development, adoption, and approval of the
State's.

--A contract arrangement be used if a State
wants to make workplace inspections under
the act but is precluded, by limited legal
authority or other problems, from operating
satisfactorily under a grant arrangement.

Tear Sheet 111



--As a condition for inspecting workplaces un-
der the act, a State promptly adopt and use
all new or modified standards and enforcement
criteria adopted by Labor to improve worker
protection, pending development and Labor ap-
proval of the State's.

The Secretary of Labor should require that:

--Labor compare the States' existing legislation,
safety and health standards, enforcement pro-
cedures, standards-adoption provisions, and
appeals systems to identify all instances
where they are not as effective as Labor's.

-~State plans ‘include specific commitments and
target dates for developing, adopting, and
getting Labor approval of specific program
authorities, standards, procedures, provi-
sions, or systems needed to be as effective
as Labor's.

--Labor or the State issue citations requiring
abatement of safety and health violations
identified during Labor's on-the-job evalua-
tions and spot checks of State inspections.

—-~-Labor or the States (1) review records of
Labor's past on-the-job evaluations and spot
checks of State inspections to identify haz-
ards which neither Labor nor the State has
required to be corrected and (2) act to in-
sure correction of such hazards.

LABOR'S COMMENTS

Labor said that, although GAO's findings were
well founded, most deficiencies noted have since

been corrected.

Some deficiencies may have been corrected, but
the causes of the problems identified in this
report remain. Unless corrected, they could
allow States with approved plans and other
States entering the program to operate with
similar deficiencies. Also, unless States are
required to promptly adopt and use all Federal
program changes intended to improve worker pro-
tection, States' programs will not be as effec-
tive as Labor's.
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CHAPTER 1

INTRODUCTION

The Department of Labor has reported that in 1974 about
1 of every 10 of the 63 million American workers in private
industry incurred job-related injuries or illnesses. Of the
estimated 5.9 million injuries and illnesses, about 5,900
were fatal.

PURPOSE OF FEDERAL LEGISLATION

The Congress passed the Occupational Safety and Health
Act of 1970 (29 U.S.C. 651) to assure, to the extent possible,
safe and healthful working conditions for every worker in the
Nation. This legislation was prompted by the numerous occupa-
tional injuries and illnesses incurred each year and the poor
record that States had in the areas of occupational safety and
health.

The act gave the Department of Labor responsibility for
administering occupational safety and health programs. The
Secretary of Labor delegated this responsibility to the Assis-
tant Secretary for Occupational Safety and Health. The As-
sistant Secretary heads the Occupational Safety and Health

Administration (OSHA), created on April 28, 1971, to discharge %ﬂ}

the Department's responsibilities under the act.

A primary means for providing worker protection under the
act is OSHA's authority to set mandatory occupational safety
and- health standards and enforce them by inspecting workplaces,
citing employers for violations, setting penalties, and estab-
lishing deadlines for correcting violations. This authority
is designed not only to allow OSHA to identify and require
abatement of observed hazards but also to stimulate employers
to comply with OSHA standards by identifying occupational haz-
ards in their workplaces and correcting them without being
inspected. Employer compliance with standards without in-

spections is important because inspecting all workplaces is
not feasible.



STATE PARTICIPATION

Because some States 1/ might want to be responsible for
developing and enforcing their own occupational safety and
health standards, the Congress included provisions in the act
to permit this. The act encourages States to assume responsi-
bility for and to improve the administration and enforcement
of occupational safety and health laws.

A State may assert jurisdiction, under State law, over
any occupational safety or health issue for which no Federal
standard exists. The act provides that any State wanting to
develop and enforce safety and health standards relating to
any safety or health issue for which a Federal standard has
been established under the act shall submit a plan to the
Secretary for development of such standards and their en-
forcement. Criteria for approving a State plan are discussed
in chapter 2.

wWwhen the Secretary approves the plan, the State may
begin making workplace inspections. The Secretary is to
monitor State activity so that he can determine whether the
State is effectively applying all the act's criteria. Once
the Secretary determines that the State is applying such cri-
teria, Federal authority to enforce Federal standards covered
by the State plan is suspended. The Secretary can withdraw
approval and thereby reassert Federal jurisdiction if he
later determines that a State is not operating in accordance

with its plan.

FEDERAL FUNDS FOR STATES

Section 23(a) of the act authorized grant funds to as-
sist States in identifying their needs and responsibilities
in occupational safety and health and in developing State
plans. The Federal share under such grants could not exceed
90 percent of total costs. Authority for awarding such
grants expired on June 30, 1973. About $12 million in Fed-
eral planning grants was provided to help States develop
occupational safety and health plans. Fifty States subse-
quently submitted plans to OSHA. As of June 30, 1976, 29

1/The term “"State," as defined in the Occupational Safety and
Health Act and as used in this report, includes the 50
States, the District of Columbia, Puerto Rico, the Virgin
Islands, American Samoa, Guam, and the Trust Territory of
the Pacific Islands.



plans had been approved by OSHA, 5 had been withdrawn by
the State before OSHA evaluation, and 16 were being eval-
uated by OSHA.

Section 23(g) of the act authorizes OSHA to pay States
up to 50 percent of the cost of State operations under the
approved plans. Through fiscal year 1974, 27 States received
about $22 million in Federal funds to help finance their oper-
ations: in fiscal year 1975, 26 States received about $28
million; for fiscal year 1976, OSHA allocated $29 million to
23 States. As of June 30, 1976, six States had withdrawn
their approved plans. The table on the following page de-
tails individual State activities through June 30, 1975.

SCOPE OF REVIEW

We made this review to determine whether OSHA's poli-
cies and procedures for administering the State program pro-
visions of the Occupational Safety and Health Act insured
the best possible worker protection. We interviewed OSHA
and State officials and examined laws, regulations, pro-
cedures, and records relating to the review, approval, and
administration of State occupational safety and health plans.

We made our review at OSHA headquarters in Washington,
D.C.; OSHA's regional offices in Atlanta, New York City, and
Seattle; and State offices in New Jersey, New York, Qregon,
South Carolina, Tennessee, and Washington.



State

Alabama
Alaska
American Samoa
Arizona
Arkansas
california
Colorado
Connecticut
Delaware
pistrict of
Columbia
Florida
Georgia
Guam
Hawaili
Idaho
Illinois
indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland.
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Puerto Rico
Rhode Island
South Carolina
South Dakota
Tennessee
Texas
Trust Territories
Utah
Vermont
Virgin Islands
Virginia
Washington
West Virginia
Wisconsin
Wyoming

Total

Planning
grant
funds pate plan
received approved
228,048 (c)
342,653 7-31-73
87,937 (c)
114,230 10-29-74
125,650 (c)
588,277 4-24-73
263,302 9~ 7-73
210,780 12-28-73
201,726 (e)
153,460 (c)
255,642 (¢c)
248,134 (b)
84,447 (c)
241,030 -12-28-73
303,066 (c)
290,516 10-30-73
115,676 2-25-74
223,859 7-12-73
116,871 - (a)
225,288 7-23-73
190,895 (a)
220,396 (b)
332,438 6-28-73
266,666 (c)
285,196 9-25-73
216,620 5-29-73
‘183,554 (b)
349,269 (c)
224,630 11-30-72
115,966 (a)
72,458 12-28-73
117,734 (b)
433,550 '1-22-73
47,218 (c)
639,913 5-14-73
168,019 1-26-73
113,042 1-19~73
353,516 (a)
152,077 (c)
236,083 12-22-72
350,578 {(b)
241,497 {c)
110,038 (c)
304,580 11-30-72
61,500 (a)
257,508 6-29-73
114,926 (c)

- (a)
105,129 1- 4-73
139,580 10- 1-73
113,744 8-31-73
154,357 (c)
227,835 1-19-73
188,152 (c)
223,103 3- 1-74
246,372 4-25-74

$11,987,731

a/state has not submitted a plan.

Amount
of
operating
grants

Date plan
withdrawn

$ 899,708
108,000
7,916,625

1,013,053
790,920

436,257
2,082,408
461,842
657,698

1,582,983

2,581,031
3,789,298
906,505
263,750
396,281
1,888,424
10,485,430
1,626,386
20,957
3,105,034
1,241,340
1,325,312

575,250
272,905
198,718

3,680,825

1,052,518
276,347

$49,635,805

6-30-75

6-30-74

3-31-75

6-30-75
6-30-73

6-30-75

b/State plan rejected by OSHA or withdrawn by State before ap~

proval.

c/State plan pending épproval as of June 30, 1975,



CHAPTER 2

ACT ALLOWS STATES TO OPERATE

DURING DEVELOPMENTAL PERIOD

USING THEIR OWN CRITERIA

Section 18 of the Occupational Safety and Health Act
contains provisions applicable to States wanting to develop
and enforce safety and health standards. A State wanting
to assume this responsibility must submit a plan to the
Secretary of Labor. The Secretary is to approve a State's
plan if, in his judgment, the plan:

--Designates a State agency or agencies to be respon-
sible for administering the plan.

--Provides for the development and enforcement of safety
and health standards relating to one or more safety
or health issues. The plan must provide that the
standards and their enforcement are or will be at
least as effective in providing safe and healthful
employment and places of employment as the Federal .
standards under the act.

--Provides for a right of entry and inspection of work-
Places which is at least as effective as that pro-
vided in the act and prohibits advance notice of
inspections.

--Contains satisfactory assurances that such agency or
agencies have or will have the legal authority and
qualified personnel to enforce such standards.

--Gives satisfactory assurances that the State will
devote adequate funds to administering and enforc-
ing such standards.

—--Contains satisfactory assurances that the State
will, to the extent permitted by law, establish and
maintain an effective and comprehensive occupational
safety and health program applicable to all employees
of public agencies in-the State and that the program
is as effective as the standards in an approved plan.

--Requires employers in the State to report to the
Secretary in the same manner and to the same extent
as if the plan were not in effect.



--provides that the State agency will report to the
Secretary in such form and providing such informa-
tion as the Secretary shall require.

The act provides that, after the Secretary approves a
State plan, he may (but cshall not be required to) exercise
his enforcement authority until he determines, on the basis
of actual operations, that the above criteria are being ap-
plied. OSHA regulations provide that Federal enforcement
authority in States with approved plans will be exercised
to the extent necessary to insure occupational safety and
health. In June 1974 this policy was supplemented by addi-
tional regulations providing that exercise of the Federal
enforcement authority would cease after a State met certain

minimum requirements. (See p. 26.)

gection 18(e) of the act requires that OSHA allow States
at least 3 years after approving their plans before finally

determining whether a State is applying the act's criteria.
Until then a State is considered to be in a "developmental"

stage.

Before OSHA makes a final determination of a State's
capabilities, the State must have (1) completed all develop-
mental aspects of its approved plan and (2) operated under
the fully developed plan for at least a year. If OSHA then
determines, on the basis of actual operations, that a State
is applying the act's criteria and operating with legal au-
thority, standards, and enforcement procedures at least as
effective as OSHA's, the State assumes sole enforcement au-
thority and continues to receive Federal grants. If OSHA
finds the State is not operating at least as effectively
as OSHA, OSHA can reassume enforcement authority in the
State and stop providing grant funds.

OSHA regulations allow States 3 years to complete their
developmental steps once they begin operating under an ap-
proved plan. OSHA cannot make a final determination of a
State's capabilities until it evaluates the State's actual
operations. The regulations provide that OSHA may evaluate
actual aoperations under a State plan for up to 2 years
after completion of all developmental steps. Fur thermore,
the regulations allow for extensions if a State has not met
all the necessary criteria for a final determination at the
end of the 2 years. Thus, a State may operate a program
for more than 5 years before a final determination is made of
its capability to operate an occupational safety and health
program.



In summary, the act allows States to operate after plan
approval although they might not have obtained or developed
the legal authority, standards, enforcement procedures, or
other program elements necessary to operate as effectively
as OSHA. State inspections may continue for at least 3 years
or longer before OSHA makes a final determination as to
whether a State is operating at least as effectively as OSHA.
During this period, States may inspect workplaces using cri-
teria less effective than OSHA's.



CHAPTER 3

DEFECTIVE STATE INSPECTIONS:

DURING DEVELOPMENTAL PERIOD

The Occupational Safety and Health Administration knows
of numerous deficiencies in State safety and health enforce-
ment activities but has allowed them because the act contains
no prerequisites for permitting States to make workplace in-
spections after their developmental plans are approved.

OSHA, as permitted by the act, approved the States'
plans on the basis of their promises to develop and adopt the
necessary legal authority, standards, and enforcement proce-
dures to enable them to make inspections at least as effec-
tively as OSHA. Shortly after the plan approvals, OSHA made
50-percent operating grants and permitted the States to make
workplace inspections using whatever authorities, standards,
and enforcement procedures the States had. 1In many instances
States had deficiencies in either their enforcement authori-
ties, safety and health standards, enforcement procedures,
provisions for employer and employee appeals, or provisions
for adopting new or modified standards. Consequently, OSHA
officials found many instances in which State inspections
were not as effective in providing worker protection as
they would have been had OSHA's legal authority, standards,
and procedures been used.

. Before approving the plans, OSHA identified many defi-
ciencies which it believed would result in the States' not
operating as effectively as OSHA. OSHA incorporated into
the plans specific commitments by the States to correct the
deficiencies within specific time frames. However, OSHA
personnel reviewing State plans did not compare all OSHA
authorities, standards, and enforcement procedures with
those the States had when the plans were approved and,
therefore, did not identify all deficiencies in the States’
programs. OSHA's principal criteria for reviewing State
plans were the indices of effectiveness (29 C.F.R. 1902).
The indices served as a checklist to insure that major en-
forcement processes, functions, and activities would be
included in and covered by the State plan. They did not,
however, contain specific information on what constitutes
effective standards and enforcement. The indices did not
state, for example, what constituted a serious violation,
what constituted an imminent danger situation, or when and
how quickly followup inspections should be made to insure



that hazards identified are abated. Such information is con-
tained in OSHA's field operations manual for its compliance
inspections.

OSHA did not require that provisions in the States' com-
pliance manuals, to be used by State inspectors making work-
place inspections, be compared with those in OSHA's compliance
manual to determine whether State procedures would be as ef-

- fective as OSHA's. OSHA personnel believed such comprehen-
sive comparisons were unnecessary because the States were in
a developmental period and had only to provide assurances
that they would eventually have authority, standards, and
enforcement procedures as effective as OSHA's.

In some cases, the States met their commitments to cor-
rect the deficiencies. 1In many cases, States did not meet
such commitments, but OSHA permitted them to continue to
make workplace inspections with Federal grants. For exam-
ple, an OSHA evaluation of Maryland's progress, covering
July through December 1973, showed that the State had not .
met its expected target dates for several commitments. These
included commitments to adopt new Federal standards and re-
visions, promulgate regulations for enacting emergency tem-
porary standards, and complete a compliance manual for in-
spectors. As of February 1974 the estimated completion
dates for these commitments had been surpassed by several
months yet the State continued to inspect workplaces. Legis-
lation that Michigan promised to have enacted by December
1973 to provide the necessary legal authority was not passed
until June 1974.

As of July 1, 1976, six States had withdrawn from the
program because they could not meet the commitments to de-
velop their enforcement programs as proposed in the plans.
These States had received $17,718,241 in Federal planning
and operating grants and had made 631,646 inspections with
deficiencies in their legal authorities, standards, or en-
forcement procedures.

We recognize that the act authorizes OSHA (1) to ap-
prove State plans based on promises that the States will
develop the needed criteria and procedures to enable them
to be as effective as OSHA and (2) to award grants of up
to 50 percent of the States' costs of operating under the
approved plans. We believe, however, that States should
not be permitted to make workplace inspections using inade-
quate criteria and procedures that may be in effect when
plans are approved. Such a policy does not insure the
best possible worker protection as intended by the act.



An alternative to the present approach would be to re-
quire States wanting to inspect workplaces but lacking ade-
quate criteria and procedures to use the established OSHA
criteria and procedures until they develop their own.

For example, a State with an approved plan but without
legal authority as effective as OSHA's would not be given
responsibility to make inspections under a section 23(g) grant
agreement, but could make inspections--using OSHA's authority--
under a contract with OSHA until it obtained its own authority.
A State with authority and enforcement procedures as effective-
as OSHA's, but without standards as effective as OSHA's, could
adopt OSHA's standards until it developed its own standards
and could enforce them under a section 23(g) grant agreement.

OSHA has used a contract arrangement to permit States
awaiting approval of their plans to make inspections using
OSHA's authority, criteria, and procedures. Nine States whose
plans OSHA eventually a:proved had entered into such contracts
with OSHA pending approval of their plans. Each of these
States, however, began operating with its own authority, cri-
teria, and procedures when its plan was approved. As of Jan-
uary 1976, 2 of the 15 States awaiting approval of their plans
were making inspections under contract with OSHA and were us-
ing OSHA's authority, criteria, and procedures pending plan
approval. -

According to OSHA headquarters officials, such an alter-
native as requiring the States to enter contracts or to adopt
OSHA's standards as part of the 23(g) grant agreements would
not be practical because of problems that would be created
with the States. They said that, during the program's early
stages, the overriding consideration in OSHA's administration
of the program was to sell the program to the States to get
and keep them involved, with the hope that their programs
would eventually become as effective as OSHA's. '

The Assistant Secretary of Labor stated in June 1975
that the alternative did not consider the realities of the
developmental concept in State plans authorized by the act.
He pointed out that the act requires approval of State plans
if they contain satisfactory assurances that the State will
develop criteria and procedures at least as effective as
OSHA's. He stated that, once a State plan is approved on
this basis, the State is permitted by OSHA to make work-
place inspections under Federal grants using whatever cri-
teria and procedures it may have.

10



According to him, OSHA knew of deficiencies in State
programs being operated under this arrangement but, instead
of requiring States to immediately use OSHA criteria and
procedures pending development of their own, OSHA monitors
and evaluates State performance to identify problem areas
and require correction of inadequacies. The Assistant
Secretary believed that through this process, OSHA could
insure that eventually the States would perform workplace
inspections with criteria and procedures comparable to
OSHA's or OSHA would withdraw approval of the plan.

Although OSHA's approach may eventually result in the
development and implementation of adequate criteria and pro-
cedures by States, our suggested actions would result in
immediate use of OSHA's criteria and procedures pending de-
velopment of the States'. None of the 23 States making in-
spections under approved plans as of December 1975 had
developed or adopted all the legal authorities, standards,
enforcement procedures, standards-adoption provisions, and
appeals system needed to be as effective as OSHA. Inspec-
tions by these States, and the States whose plans are ap-
proved in the future, may continue to provide worker protec-
tion less effective than would be provided were OSHA's
criteria and procedures used.

The information in the following sections illustrates
how the defects in States' legal authority, standards, and
enforcement procedures resulted in inadequate worker protec-
tion at workplaces inspected by some States. Similar prob-
lems concerning State provisions for promptly adopting new
or modified standards as set by OSHA and for employee and

employer appeals systems are discussed in chapters 4 and
5, respectively.

DEFICIENT STATE LAWS, STANDARDS,
AND ENFORCEMENT PROCEDURES RESULT
IN INADEQUATE WORKER PROTECTION

The 1970 act sets forth the authorities, requirements,
and procedures for (1) setting safety and health standards,
(2) making workplace inspections, (3) issuing citations for
violations of standards, (4) assessing penalties for viola-
tions, (5) providing employers and employees the right to
appeal citations or proposed penalties, (6) providing judi-
cial review, and (7) counteracting imminent dangers.

Pursuant to the act, the Secretary of Labor has adopted
hundreds of safety and health consensus standards and has

11



promulgated several other standards. Also, OSHA has issued
detailed regulations and procedures governing inspections

by its compliance officers. These regulations and procedures
cover, among other things, selecting workplaces for inspec-
tion, making inspections, issuing citations, assessing penal-
ties, setting abatement periods, and making followup inspec-
tions.

OSHA regulations contain general requirements that State
plans either provide for the eventual development of the
same legal authorities, standards, procedures, criteria,
and rules established by the act or by OSHA, or for alterna-
‘tives that are at least as effective as OSHA's. In approving
the States' plans, OSHA identified many instances in which
the States' existing legal authorities, standards, and en-
forcement procedures were not as effective as its own. OSHA's
criteria for reviewing and approving State plans, however,
were not specific enough to enable reviewers to determine
whether the plans conformed to OSHA's requirements in all
respects. As stated on page 8, OSHA's principal criteria
for reviewing State plans were its indices of effectiveness,
which do not contain all the specific authority, standards,
and procedures which comprise OSHA's criteria. As a result,
OSHA did not identify all instances in which the States'
existing legal authorities, standards, and enforcement pro-
cedures were not as effective as OSHA's.

The following table shows that all 24 States that had
their plans approved and were making inspections with Fed-
eral grants as of January 1, 1975, had deficiencies in their
legal authorities, standards, or enforcement procedures when
their plans were approved and when they were making work-
place inspections. The data, which is not intended to rep-
resent all deficiencies that may have existed, is based
mainly on our review of the plans and records maintained
by OSHA headquarters. The data includes items that had
been identified by OSHA at the time of plan approval as
well as some that, according to the records, OSHA had not
identified until after the plans were approved.
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State

Alaska -
California
Colorado
Hawaii
Illinois
Indiana

Iowa

Kentucky
Maryland
Michigan
Minnesota
Nevada '

New Jersey

New York,
North Carolina
Oregon

South Carolina
Tennessee

Utah -

Vermont

Vvirgin Islands
Washington
Wisconsin
wyoming

Program elements in which OSHA
had identified deficiencies
_ Enforcement
Legislation standards procedures

X X
X X X
X X
X X X
X .
X
X X
X
X
X X X
X X
X X
X X X
X X X
X
X X
X X
X X X
x .
X X
X X
X X |
X X X
X

According to OSHA, many of the deficiencies were minor
and many were later corrected. Further, although each State
had deficiencies, some had standards or provisions for pro-
tecting workers which OSHA did not have. However, as shown
in the examples in the following sections, the deficiencies
often had a significant impact on the effectiveness of State
operatlons. In some cases the States corrected the defi-
ciencies, but in others the deficiencies still existed after
the States completed thelr developmental steps and had them

approved by OSHA.

Defects in State

laws

As shown in
legal authority.
hibiting advance

the preceding table, 18 States had deficient
The defects related to such things as pro-
notice of inspections, counteracting immi-

nent danger, assessing penalties, obtaining employee partic-
ipation in inspections, prohibiting discrimination against
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employees because of their activities in safety and health
matters, requiring posting of citations issued as a result
of inspections, and requiring certain recordkeeping proce-
dures.

The act's requirements were designed to insure that
enforcement activities were effective in providing safe
and healthful workplaces for workers. The absence or in-
adequacy of any of these provisions reduces the effective-
ness of worker protection.

Inadequate penalty assessment
authority

The act authorizes OSHA to assess penalties of up to
$1,000 for violations of safety and health standards. The
act contains additional penalty authority for such things
as failure to abate, willful violations, and repeat viola-
tions. These provisions were designed to obtain abatement
of hazards cited at workplaces inspected and to stimulate
voluntary compliance at other workplaces. At least 12
States conducted inspections under OSHA grants without legal
authority for penalty assessment comparable to OSHA's.

New York lacked authority to assess penalties for vio-
lations. Under the OSHA-approved plan, New York conducted
about 350,000 inspections during 1974 and cited employers
for over 300,000 violations of safety and health standards
without assessing penalties. OSHA regional office and State
~officials recognized that the lack of penalties limited the
effectiveness of the New York program.

Before obtaining OSHA approval of the plan, New York
made workplace inspections under a contract with OSHA.
Under this contract, penalties were assessed, using OSHA's
authority, for violations identified by State inspectors.
OSHA approved New York's plan on the basis of the State's
promise to enact adequate penalty assessment authority
during 1974. Instead of continuing the contract arrange-
ment until the State enacted such authority, OSHA permitted
the State to make inspections under a grant arrangement
without authority to assess penalties.

_ About 2 years after OSHA approved the plan, New York,
which had still not enacted the needed penalty assessment
authority, stopped operating under its plan. During this
period OSHA had granted the State about $11 million for
planning and operating costs.
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